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PROVIDING FOR THE EXCLUSION OR DEPORTATION OF ANY 
ALIEN CONVICTED FOR VIOLATION OF ANY LAW RELATING TO 
ILLICIT POSSESSION OF MARIHUANA, AND FOR OTHER PURPOSES 


January 14, 1960.—Referred to the House Calendar and ordered to be printed 


Mr. Watrer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 9385] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 9385) to provide for the aaleien or deportation of any alien 
convicted for violation of any law relating to illicit possession of mari- 
huana, and for other purposes, having considered the same, report 
favorably thereon with amendment and recommend that the bill do 


ass. 
The amendment is as follows: 
On page 2, at the end of the bill, add new sections 4 and 5 to read as 
follows: 


Sec. 4. Section 203(a)(1) of the Immigration and Nation- 
ality Act, as amended, is further amended to read as follows: 
“(1) The first 50 per centum of the quota of each quota 
area for such year, plus any portion of such quota not re- 
quired for the issuance of immigrant visas to the classes 
specified in paragraphs (2) and (3), shall be made available 
for the issuance of immigrant visas to qualified quota immi- 
grants whose services are determined by the Attorney General 
to be needed urgently in the United States because of the 
high education, technical training, specialized experience, or 
exceptional ability of such immigrants and to be substan- 
tially beneficial prospectively to the national economy, 
cultural interests, or welfare of the United States. Immi- 
ants who are the spouse or children of any immigrant 
escribed in this paragraph shall be held to be nonquota 
immigrants if accompanying or following to join him.” 
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Sec. 5. The Immigration‘and Nationality Act is amended 
by adding thereto sections 208, 209, and 210, to read as 
follows: 

“Src. 208. The alien fiance or fiancee of a citizen of the 
United States may be issued a visa and admitted into the 
United States as a temporary visitor under section 101(a) 
(15)(B) for a period of three months (unless in exceptional 
circumstances this period is extended by the Attorney Gen- 
eral): Provided, That (a) the alien is not otherwise ineligible 
to receive a visa or excludable from admission into the 
United States; 

“(b) the Attorney General finds that the alien is coming 
to the United States with a bona fide intention of being 
married to a citizen of the United States; and 

“(c) the Attorney General finds that the parties to the 
proposed marriage are able and intend to contract a valid 
marriage within the period for which the alien is admitted. 

“Sec. 209. In the event the marriage does not occur 
within the period for which the alien is admitted, the alien 
shall be required to depart from the United States, and 
upon failure to do so shall be deported at any time after entry 
in accordance with the provisions of this Act. 

“Sec. 210. (a) In prescribing regulations for the adminis- 
tration of the provisions of section 208 of this Act the 
Secretary of State shall include a requirement that the 
parties to a proposed marriage shall furnish satisfactor 
evidence to the American consular officer concerned, include 
ing sworn statements corroborated by other appropriate 
evidence showing that the parties have entered into a valid 
agreement to marry and are legally able and actually willing 
to conclude a valid marriage in the United States within a 
period of three months after the alien’s urrival, or within 
such period as may be extended by the Attorney General. 

“(b) In prescribing regulations for the administration of 
sections 208 and 209 of this Act in connection with the 
arrival of the aliens concerned, at ports of entry in the 
United States the Attorney General shall include a require- 
ment that the prospective American citizen spouse of an 
alien covered by the provisions of section 208 shall furnish to 
the Attorney General a suitable bond, which shall be in an 
amount sufficient to cover the cost of the deportation of the 
alien concerned, and which shall be forfeited to the United 
States if and when the alien becomes deportable, or shall be 
canceled by the Attorney General upon receipt of satisfac- 
tory evidence that a valid marriage has been concluded, or 
that the alien has left the United States without expense to 
the said United States.” 


PURPOSE OF THE BILL 


The purpose of this bill, as amended, is (A) to clarify the legislative 
intent 5 te in sections 212(a)(23) and 241(a)(11) of the Immigra- 
tion and Nationality Act providing, respectively, for the exclusion and 


deportation from the United States of aliens convicted of violation of 
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narcotic laws; (B) to limit the privilege of adjustment of nonimmigrant 
status to that of the status of an alien admitted for permanent resi- 
dence to aliens (other than crewmen) who have been inspected at the 
time of their entry into the United States; (C) to amend section 
203(a)(1) of the Immigration and Nationality Act to provide non- 
uota status for spouses and children of beneficiaries of approved 
t preference visa petitions, if accompanying or following to join 
them in the United States; and (D) to provide for the temporary 
admission to the United States of fiances or fiancees of United States 
citizens for the purpose of marriage, and for departure or deportation 
if the marriage is not contracted. 


GENERAL INFORMATION 


Sections 212(a)(23) and 241(a)(11) set forth the grounds for ‘he 
exclusion or deportation from the United States of aliens convicted 
of narcotic law violations. ‘Those provisions of the law were amended 
by section 301 of the Narcotic Control Act of 1956 (act of July 18, 
1956; 70 Stat. 567, 575) at which time language was added to both 
above-cited provisions of the Immigration and Nationality Act for 
the purpose of making conviction of a violation of law relating to 
illicit possession of narcotic drugs, an offense resulting in the exclu- 
sion or deportation of an alien. 

In 1958, in proceedings for judicial review of deportation orders 
affecting two aliens, Mexican nationals, the plaintiffs urged that their 
conviction under the law of California for possession of marihuana 
did not render them deportable under section 241(a)(11) of the Immi- 
gration and Nationality Act. Both aliens claimed that marihuana 
was not included in the term “narcotic drugs” as it appears in the first 
clause of the above-cited paragraph. The plaintiffs’ contentions were 
upheld by the U.S. District Court for the Southern District of Cali- 
fornia in Mendoza-Rivera v. Del Guercio (161 F. Supp. 473) ; and Rojas- 
Gutierrez v. Hoy (161 F. Supp. 448). 

On April 3, 1959, the Court of Appeals for the Ninth Circuit affirmed 
the decision of the lower court holding that the aliens were not deport- 
able (267 F. 2d 451; 267 F. 2d 490). Briefly, the court held that 
because of the construction of the first clause of section 241(a)(11), 
supra, an alien was not subject to deportation merely because he had 
been found guilty ‘of simple possession of marihuana.” In Mendoza- 
Rivera, the court of appeals expressed the opinion that if there had 
been any attention directed to the consequences the alien was “exactly 
the type person the members of Congress who voted for the act would 
have desired deported,” but that there was insufficient legislative 
history to establish that intent. The court further observed that the 
alien was obtaining an “‘unexpected and surprising windfall, if he is 
not deported.” It might be observed here that the plaintiff Rojas- 
Gutierrez was convicted on three occasions, in 1938, in 1945, and in 
1949, for the crime of possessing marihuana in violation of the Cal- 
ifornia Health and Safety Code. 

The amendments proposed herein are designed to overcome the 
effect of the above-outlined judicial decisions so that a person who 
has been convicted at any time of a violation of a law relating to the 
illicit possession of marihuana shall be subject to exclusion or depor- 
tation as if the violation was for possession of “narcotic drugs.” 
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Both amendments will bring the opening clause of the two pertinent 
provisions of the law in line with other clauses thereof which specif 
marihuana in the enumeration of the various types of drugs whic 
bring the statute now into play in special circumstances. ‘The instant 
roposal carries out, and is fully in line with the original intent of 
ngress cantata in several enactments clearly indicating that its 
concern with violations of laws relating to marihuana was as great 
as its concern with violations of laws relating to other narcotic drugs. 
Usually, violations of laws relating to marihuana are but the fore- 
runners of violations of other laws relating to dangerous and more 
addiction-forming narcotics. The ease with which marihuana can be 
obtained is undoubtedly one of the leading causes of the increased 
incidence of juvenile delinquency and it stresses the urgent necessity 
for the enactment of this legislation. 

Section 3 of the instant bill is designed to amend section 245(a) of 
the Immigration and Nationality Act, as amended by the act of 
August 21, 1958 (72 Stat. 699). 

In recommending the enactment of the law above-cited, the Com- 
mittee on the Judiciary made the following statement of policy (Rept. 
2258, 85th Cong.): 


Provision for the adjustment of immigration status in the 
United States, without institution of deportation proceed- 
ings, to that of permanent residents in behalf of aliens who 
came to the United States as nonimmigrants, was first en- 
acted into law in section 245 of the Immigration and Nation- 
ality Act. At that time the conferees in their report on the 
legislation which became the Immigration and Nationality 
Act (H. Rept. 2096, 82d Cong., 2d sess., to accompany 
H.R. 5678) pointed out that provisions of that legislation 
had been modified in conference so that special classes of 
aliens in the United States in a temporary status might, 
under prescribed conditions, have their status adjusted to 
that of permanent residents without the necessity of leaving 
the United States. 

The administrative operations in the application of this 
section, and other related features of the general immigration 
law regarding adjustment of status of aliens within the 
United States, have been the subject of close scrutiny by the 
Committee on the Judiciary. The committee has for a con- 
siderable period of time watched with apprehension the 
steadily mounting number of cases in which aliens deter- 
mined by the Immigration and Naturalization Service to be 
eligible for permanent residence in the United States in ac- 
cordance with all the applicable provisions of the Immigra- 
tion and Nationality Act, had to undergo a cumbersome 
procedure known as preexamination and voluntary depar- 
ture granted with a view toward applying for an immigrant 
visa in one of the U.S. consular offices in Canada. During 
the fiscal year ending June 30, 1958, more than 7,000 aliens 
in the United States had their eligibility to enter as immi- 
grants determined in this country prior to sending them to 
Canada where they briefly appeared before a U.S. consular 
officer, and then returned to this country with an immigrant 
visa. 
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In addition, the review of a considerable number of private 
relief immigration bills seeking adjustment of status of non- 
immigrants has further demonstrated to the committee the 
desirability of general amendatory legislation on this subject. 

Ina ret (H. Rept. No. 1570, 84th Cong., 1st sess.), a 
special subcommittee of the Committee on the Judiciary rec- 
ommended that section 245 should be amended so as to 

ermit the eligible immigrant (except the one who had un- 
awfully entered this country) to adjust his status through 
administrative procedure without resorting to the fallacious 
device of departing from the United States for the sole pur- 
pose of obtaining an immigrant visa abroad and immediately 
returning. 

The language of the instant bill has been carefully drawn 
so as not to grant undeserved benefits to the unworthy or 
undesirable immigrant. This legislation will not benefit the 
alien who has entered the United States in violation of the 
law. Further, this legislation does not affect the statutory 
standards of eligibility for immigration into the United States, 
and it does not change in any way the numerical limitations 
as set forth in the existing immigration quotas. Essentially, 
this is a procedural measure designed to ameliorate existing 
practices and procedures developed by way of administrative 
regulations in existence, with minor changes, since 1935. In 
addition to a considerable saving of expense for the United 
States Government, aliens eligible to benefit from this legisla- 
tion (most of whom are spouses of United States citizens, or 
skilled specialists whose services are urgently needed in the 
United States, or ministers of religious denominations,. or 
members of other general or special nonquota immigrant 
classes) would also save the expense of journeys to Canada, 
rather high when consideration is given to the fact that 
many of the prospective eligible immigrants live with their 
families in areas rather remote from the United States con- 
sular offices in Canada. 

Eligibility clauses of this bill are set forth so as to insure 
that the adjustment of immigration status will be available, 
in the discretion of the Attorney General, to an alien who 
(1) applies for such adjustment, (2) is eligible to receive an 
immigrant visa under all the qualitative and quantitative 
criteria of the immigration laws, and who (3) by the mere fact 
that he is physically present in the United States would not 
derive any special benefit to the detriment of the visa appli- 
cant who waits outside of the United States until his turn is 
reached on the consular waiting lists. In conformity with the 
existing statutes, the language of the bill has been drawn so 
as to permit its application to the cases arising thereunder 
pursuant to all the discretionary powers of the Attorney Gen- 
eral to waive or grant exemptions from the grounds of exclu- 
sion relating to aliens seeking immigrant visas including, but 
not limited to, the Attorney General’s powers under the act 
of September 11, 1957. 


The necessity of the amendment herein proposed arises from a 
decision rendered by the Attorney General (41 Op. Atty. Gen. No. 77) 
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on November 20, 1959, under which it was held that an alien who seeks 
the adjustment of his immigration status in the United States is not 
eligible for such adjustment, notwithstanding the fact that his turn 
for immigrant visa issuance was reached and he is otherwise eligible to 
enter the United States, unless the entire portion of the immigration 
quota to which he is chargeable is undersubscribed. ‘The Attorney 
General’s interpretation will not only necessitate the reinstatement of 
the fallacious procedure known as ‘‘preexamination”’ and consisting 
of round trips to Canada for the sole purpose of obtaining an immi- 
grant visa, but will certainly greatly increase the number of private 
bills. The Congress has repeatedly expressed its disapproval of the 

‘‘preexamination” procedure and has similarly expressed its dissatis- 
faction with the mounting volume of private legislation. Such views 
were clearly stated in House Report No. 2258 and Senate Report No. 
2133, both of the 85th Congress. 

The wording of the amendment is such as not to grant eligibility for 
adjustment of status to alien crewmen and to aliens who entered the 
United States surreptitiously. The amendment does not change in 
any way the qualitative and quantitative requirements of the basic 
immigration laws and does not give any alien any benefit which is not 
available to him under the Immigration and Nationality Act. 

A report from the Acting Secretary of the Treasury, dated January 
12, 1960, reads as follows: 


TrEeASURY DEPARTMENT, 
Washington, January 12, 1960. 
Hon. EmManuet CELxer, 
Chairman, Committee on Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: Reference is made to your letter of 
January 8, 1960, requesting this Department’s views on H.R. 9385, 
a bill to provide for the exclusion or deportation of any alien con- 
victed for violation of any law relating to illicit possession of mari- 
huana, and for other purposes. 

The Department has been informed that the proposed legislation 
is in the nature of a corrective measure to supply an unintended 
omission from the 1956 amendment to sections 212(a)(23) and 
241(a)(11) of the Immigration and Nationality Act (66 Stat. 184; 
70 Stat. 575; 8 U.S.C. 1182(a)(23) and 66 Stat. 206, 70 Stat. 575; 
8 U.S.C. 1251(a)(11)). There can be no valid distinction for the 
deportation or exclusion of an alien who has been convicted of the 
illicit possession of narcotic drugs (which is now the law) and not 
such a provision for an alien who has been convicted of the illicit 
possession of marihuana. Aliens who are convicted of violation of 
any of this Nation’s narcotic or marihuana laws should be excluded 
or subject to deportation. A great many of the addicts in this 
country, especially the younger ones, first used marihuana before 
using narcotic drugs. 

Since section 3 of the bill pertains to a matter outside the functions 
of this Department no recommendation as to that section is made. 
The Department recommends adoption as to the remainder of the 


bill 
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The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
(Signed) A. Grtmore Fives, 
Acting Secretary of the Treasury. 


A report from the Deputy Attorney General, dated January 13, 
1960, reads as follows: 


JANUARY 13, 1960. 
Hon. Emanuen Creiier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. CuartrMan: This is in response to your request for the 
views of the Department of Justice concerning H.R. 9385, a bill to 
provide for the exclusion or deportation of any alien convicted for 
violation of any law relating to illicit possession of marihuana, and 
for other purposes. 

Existing law provides for the exclusion and for the expulsion from 
the United States of aliens convicted of violations of laws relating 
to the illicit possession (without more) of narcotic drugs (sec. 
212(a)(23) and sec. 241(a)(11) of the Immigration and Nationality 
Act, as amended by the act of July 18, 1956; 70 Stat. 567, 575; sec. 
1182(a)(23) and sec. 1251(a)(11) of title 8, United States Code). 
The deportation of two aliens was sought on the basis of their con- 
victions under California law of possession of marihuana. The 
contention was made on behalf of these aliens that they were not 
deportable under section 241(a)(11) of the Immigration and Nation- 
ality Act since marihuana was not included in the term “narcotic 
drugs’”’ appearing in the first clause of that section. Their conten- 
tions were upheld by the U.S. District Court for the Southern District 
of California (Mendoza-Rivera v. Del Guercio, 161 F. Supp. 473; and 
Rojas-Gutierrez v. Hoy, 161 F. Supp. 448). The Court of Appeals 
for the Ninth Circuit affirmed these decisions (267 F. 2d 451; 267 
F. 2d 490). 

The bill would amend existing law (sec. 212(a)(23) and 241(a)(11)) 
to the end that a conviction of an alien for violation of any law relating 
to illicit possession of marihuana shall render him excludable or de- 
portable. 

Further changes in the law are proposed by the bill. Under section 
245 of the Immigration and Nationality Act (66 Stat. 217, 72 Stat. 
699, 8 U.S.C. 1255(a)) the Attorney General is authorized under 
certain circumstances to adjust the status of an alien who was ad- 
mitted into the United States as a bona fide nonimmigrant to that 
of an alien lawfully admitted for permanent residence. Section 3 of 
the bill would amend subsection (a) of section 245 of the Immigration 
and Nationality Act so as to extend its coverage to all aliens (except 
alien crewmen) who have been inspected and admitted or who have 
been paroled into the United States. This change would provide a 
desirable flexibility in administration of the law. 

Also, section 3 of the bill would eliminate the requirement in ex- 
isting law that a visa be immediately available to an applicant for 
adjustment of status at the time he files his application. This re- 
quirement is believed unnecessary in view of the provision which 








8 RELATING TO ILLICIT POSSESSION OF MARIHUANA 


would be retained that a visa*be available to the applicant at the 
time his application is approved. 

Section 3 of the bill, furthermore, would eliminate the following 
section of subsection (a) of section 245 of the Immigration and Na- 
tionality Act: “A quota immigrant visa shall be considered immedi- 
ately available for the purposes of this subsection only if the portion 
of the quota to which the alien is chargeable is undersubscribed by 
applicants registered on a consular waiting list.” This provision has 
been interpreted to mean that where a portion of the quota was 
oversubscribed by applicants registered on a consular waiting list a 
quota immigration visa could not be considered “immediately avail- 
able’ even though the alien had reached his turn on the list and would 
obtain a visa promptly if he applied at a consular office outside the 
United States. Under this interpretation an alien otherwise eligible 
for adjustment of status cannot have the benefit of the statute but 
must Sen the country and obtain an immigration visa from the 
appropriate consul. Section 3 of the bill in eliminating the provision 
in question will make it possible to adjust the status of such an alien 
without the necessity of his leaving the country. 

The Department of Justice favors enactment of the bill. 

In view of the urgency of submitting a report on this bill within 
the limited time available, the Bureau of the Budget has not been 
afforded an opportunity to advise whether there would be any objec- 
tion to the submission of this report. 

Sincerely yours, 
Lawrence E. Watsa, 
Deputy Attorney General. 


Section 4 of the bill, as amended, is designed to amend section 203 
(a)(1) of the Immigration and Nationality Act, as amended by the 
act of September 11, 1957 (71 Stat. 639). The amendment would 
have the effect of granting nonquota status to spouses and children of 
aliens who have been granted first preference status in the quota. 
Under existing law, visas for such spouses and children are also 
charged to the first preference in the quota, thus necessarily reducing 
the number of first preference visas which would otherwise be avail- 
able to the highly skilled aliens whose services are urgently needed 
in this country. 

The committee believes that the national interest requires the elim- 
ination from the law of this charge upon the quota in behalf of spouses 
and children. It is deemed highly inappropriate, especially in regard 
to the heavily oversubscribed quotas of certain countries, that first 
preference visas should be unavailable for foreign scientists, engineers, 
physicians and the like whose services are needed in the United States, 
merely because the first preference visas are being exhausted by issu- 
ance to spouses and children of other similar worthy aliens coming 
to this country. In order to remedy this situation, section 4 of the 
bill proposes to grant nonquota status to the spouses or children 
accompanying or following to join highly skilled aliens who have been 
determined by the Attorney General to be urgently needed here 
when such needed skilled aliens have been issued first preference 
visas. 

Section 5 of the bill, as amended, would add new sections 208, 209, 
and 210 to the Immigration and Nationality Act. Those new sections 
would provide for temporary admission to the United States of fian- 
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cees and fiances of U.S. citizens, who are coming to the United States 
for the purpose of marriage. It is proposed that such aliens be ad- 
mitted to the United States as visitors for a period of 3 months, durin 
which period of time the marriage is to be entered into. The bi 
also provides that that 3 months’ time limit may be extended by the 
Attorney General in exceptional circumstances. In the event the 
marriage does not occur within the period for which the alien is ad- 
mitted, the alien is required to depart from the United States. The 
bill specifies certain procedural requirements which are to be followed 
in the effectuation of its provisions. 

This section of the bill is designed to eliminate hardship suffered 
by American citizens who wish to marry an alien living in a forei 
country. At present, it is difficult for such an alien to come to t the 
United States to contract the marriage. This imposes upon the 
citizen the burden of taking a trip abroad to enter the marriage with 
his or her fiance. A typical case is that of an American serviceman 
stationed abroad who becomes engaged to a young lady in the foreign 
country where he is serving and, before the marriage takes place, is 
returned to the United States under military orders. 

The enactment of this provision of the legislation will obviate the 
necessity for action on a large number of private immigration bills. 

After consideration of all the facts, the committee recommends that 
the bill, H.R. 9385, as amended, do pass, 


CHANGES IN EXISTING LAW 


In compliance with paragraph 2 of clause 3 of rule XIII of the Rules 
of the House of Representatives, changes in existing law made by the 
bill are shown as follows (new matter is printed in italic, matter pro- 
posed to be omitted is printed in black brackets, existing law in which 
no change is proposed is printed in roman): 


SECTION 212(a)(23) or THE IMMIGRATION AND Nationauity Act 


(23) Any alien who has been convicted of a violation of, or a con- 
spiracy to violate, any law or regulation relating to the illicit possession 
of or traffic in narcotic drugs[,] or marihuana, or who has been con- 
victed of a violation of, or a conspiracy to violate, any law or regulation 
governing or controlling the taxing, manufacture, production, com- 
pounding, transportation, sale, exchange, dispensing, giving away, 
importation, exportation, or the possession for the purpose of the 
manufacture, production, compounding, transportation, sale, ex- 
change, dispensing, giving away, importation, or exportation of opium, 
coca leaves, heroin, marihuana, or any salt derivative or preparation 
of opium or coca leaves, or isonipecaine or any addiction-forming or 
addiction-sustaining opiate; or any alien who the consular officer or 
immigration officers know or have reason to believe is or has been an 
illicit trafficker in any of the aforementioned drugs; 

(11) is, or hereafter at any time after entry has been, a narcotic 
drug addict, or who at any time has been convicted of a violation of, 
or a conspiracy to violate, any law or regulation relating to the illicit 
possession of or traffic in narcotic drugs[,] or marihuana, or who has 
been convicted of a violation of, or a conspiracy to violate, any law 
or regulation governing or controlling the taxing, manufacture, pro- 
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duction, compounding, transportation, sale, exchange, dispensing, 
giving away, importation, exportation, or the possession for the pur- 
pose of the manufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation, or exportation 
of opium, coca leaves, barca, marihuana, any salt derivative or 
reparation of opium or coca leaves or isonipecaine or any addiction- 
orming or addiction-sustaining opiate; 


Srecrion 245(a) or THE IMMIGRATION AND Nationatiry Act 


Src. 245. (a) The status of an alien, other than an alien crewman, 
who was inspected and admitted or paroled [to] into the United 
States [as a bona fide nonimmigrant] may be adjusted by the 
Attorney General, in his discretion and under such regulations as he 
may prescribe, to that of an alien lawfully admitted for permanent 
residence if (1) the alien makes an application for such adjustment, 
(2) the alien is eligible to receive an immigrant visa and is admissible 
to the United States for permanent residence, [(3) an immigrant visa 
was immediately onilstle to him at the time of his application,] and 
[(4)] (8) an immigrant visa is immediately available to him at the 
time his application is approved. [A quota immigrant visa shall be 
considered immediately available for the purposes of this subsection 
only if the portion of the quota to which the alien is chargeable is 
undersubscribed by applicants registered on a consular waiting list. J 


O 





